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Order  denying  motion  for  partial  summary  judgment 


The  rules  of  this  court  require  counsel  to  furnish  the  names  of  all  parties  entitled  to  notice  of  the 
entry  of  an  order  and  the  names  and  addresses  of  their  attorney.  Please  do  this  immediately  below 
(seperate  lists  may  be  appended). 


ORDER 


The  cause  is  before  the  court  on  the  motion  of  plaintiff 
Midway  Mfg.  Co.  for  partial  summary  judgment  on  the  issue 
whether  Midway  owns  a  valid  copyright  in  the  Pac-Man  video 
game.  Plaintiff  seeks,  in  essence,  a  declaration  from  the _ 
court  that,  as  a  matter  of  law,  Namco  Ltd.:,  its  assionor,  is 
the  author  of  Pac-Man  because  it  is  not  a  derivative  work  based  j 
on  Tomv's  "Mr.  Mouth"  toy,  and  because  Midway,  accordingly, 
did  not  make  a  misrepresentation  to  the  Copyright  Office 
whpin  it  failed  to  disclose  "Mrs  Mouth"  as  a  preexisting  work. 
Confronted  with  virtually  the  same  factual  record,  the  court 
Midway  Mfg.  Co.  v.  Bandhai-Jlmerica ,  Inc.,  546  F.  Supn.  125, 
vubKt  i  Lfj-50-152  (D.N.J.  1982),  found  that  there  are  sufficient  simila¬ 
rities  between  the  Pac-Man  figure  and  Tomv's  "Mr.  Mouth"  to 
JMtN  2  5  3!984rarrant  denial  of  summary  judgment  on  issues  related  to  Pac- 
Man '  s  originality.  Construing  the  record  favorably  to  defen¬ 
dant,  as  it  must  on  plaintiff's  motion  for  summary  judament, 
the  court  finds  itself  in  accord  with  this  conclusion. 

Plaintiff  vicrorously  argues  that  the  court  must  find  as 
a  matter  of  law  that  Pac-Man  was  not  derived  from  "Mr.  Mouth" 
because  Pac-Man  is  "a  complex  audio-visual  work."  However, 
the  fact  that  the  Pac-Man  figure  is  presented  through  a  dif- 
rferent  medium  does  not  preclude  a  finding  of  copyright  in¬ 
fringement.  See  L.  Batlin  &  Son,  Inc,  v.  Snyder,  536  F . 2d  486, 
qr>A  fir. T~7  certi  denied ,  429  U.S.  857  (1976).  The  court 
notes  that  even' one  of  plaintiff's  vice  presidents,  Mr.  Jaroc- 
has  testified  on  a  prior  occassion  as  to  the  similarity 
in  aoDearance  between  Pac-Man  and  "Mr.  Mouth."  Live  testimony 
ind  direct  observation  of  the  two  together  would  be  of  great 
benefit  to  the  court  and  any  trier  of  fact  m  resolving  the 
Questions  presented  by  the  present  motion.  The  motion  for 
summarv  judgment,  therefore,  is  denied. 


